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Legal Advisory and Conveyancing Office
Circular Memorandum No. 49
Consent to tenancy prior to compliance with lease conditions

Most Conditions of Sale, Exchange etc of Government land prohibit grantees
from underletting the lot or any part thereof including any building or part of any building
thereon or enter into any agreement to do any of these without the prior written consent of the
Director of Lands before compliance with the positive obligations in the Conditions. The
purpose of imposing the restriction is to ensure that any lease or tenancy entered into prior to
compliance is a genuine market transaction and does not amount to an assignment of the
interest. It is also to ensure that the terms and conditions of any lease or tenancy will not
contravene the land grant conditions.
2.
Up to now, grantees have had to apply in writing for consent to enter into
Leases or Tenancies or any agreement for them, which will normally be given on certain
conditions.
3.
To improve LACO’s services and reduce the time and costs for developers in
arranging for leasing their properties, it has been decided to dispense with the requirement of
obtaining formal written consent to enter into Leases or Tenancies or any agreements for
them, or similar documents not amounting to an assignment. The standard restriction on
alienation has been revised for all future Conditions of Sale, Exchange etc where a restriction
on alienation is imposed. The effect of the revised special condition, as set out in the
Appendix attached, is that any lease or tenancy or agreement complying with the conditions
set out in sub-clause (c) thereof will be permitted automatically, without the need for any
application for approval.
4.
In respect of those developments for which the usual alienation restriction still
applies, the requirement for the Director of Lands prior written consent is hereby waived also.
Grantees are, with immediate effect, free to enter into Leases or Tenancies and any
agreements for them, or similar documents not amounting to an assignment, provided that
the following conditions shall be complied with in respect of any such Leases or Tenancies or
any agreements for them, or similar document:
(i)

that the term of any lease or tenancy does not exceed 10 years in total
including any right of renewal;

1

- 2

-

(ii)

that the term of any lease or tenancy will not commence until after the issue by
the Building Authority of an Occupation Permit or a Temporary Occupation
Permit covering the premises to which the lease or tenancy relates;

(iii)

that no premium is paid by the tenant;

(iv)

that the rent payable will not exceed a rack rent;

(v)

that no rent is payable in advance for a period of more than 12 months;

(vi)

that the user permitted in the Lease or Tenancy or any agreement for them
complies with the land grant conditions under which the lot is held from
Government; and

(vii)

that none of the terms and conditions in the Lease or Tenancy or any
agreement for them is in contravention of the land grant conditions.

5.
If, as at today, an application for consent to enter into Leases or Tenancy
and/or any agreements for them has already been submitted, but the administration fee for it
has not yet been paid, Grantees or their Solicitors will have an option to withdraw the
application. However, any current applications for which the administration fee has already
been paid will be processed in the usual way and formal written approval issued in due
course.
6.
The removal of the consent requirement, in the circumstances described in
paragraphs 3 and 4 of this Circular Memorandum, does not apply to any lease or tenancy
having a term exceeding 10 years in total, or any other lease or tenancy for which the specific
approval of the Director of Lands is required under the land grant conditions.
7.
I would also emphasize that if any Lease or Tenancy or any agreement for
them permitted under the revised Special Condition or paragraph 4 of this Circular
Memorandum does not comply fully with all the terms and conditions in the Special
Condition or that paragraph (as applicable), the grantee will be in breach of the land grant
conditions on which the lot is held. Government will then be entitled to take such lease
enforcement action as it considers necessary, including to re-enter the lot.
8.
Copies of this Circular Memorandum and its Appendix may be downloaded
from the Lands Department website at www.info.gov.hk/landsd/.

(T. E. Berry)
Deputy Director/Legal
for Director of Lands

To: All Solicitors
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Appendix
Restriction on
alienation before
compliance

( )
Prior to compliance with these Conditions in all respects to the
satisfaction of the Director the Purchaser shall not except with the prior
written consent of the Director and in conformity with any conditions
imposed by him (including the payment of such fees as may be required
by him) :
(a)

assign, part with possession of or otherwise dispose of the lot
or any part thereof or any interest therein or any building or
part of any building thereon (whether by way of direct or
indirect reservation, the grant of any right of first refusal,
option or power of attorney, or any other method, arrangement
or document of any description) or enter into any agreement so
to do;

(b)

solicit or accept, whether directly or indirectly or through a
solicitor, agent, contractor or trustee or through a company in
which the Purchaser or its nominee is directly or indirectly the
owner of shares or which is the owner of shares in the
Purchaser or otherwise, any money, money's worth or other
valuable consideration of any description pursuant to any
transaction, present or future, conditional or unconditional
whereby the lot or any part thereof or any interest therein or
any building or part of any building thereon is or may be sold,
assigned or otherwise disposed of or affected, or enter into any
agreement so to do;

(c)

underlet the lot or any building or part of any building thereon
or enter into any agreement so to do unless the tenancy or lease
of the lot or any building or part of any building thereon
complies with the following terms and conditions:
(i)

the term of the tenancy or lease shall not exceed 10 years in the
aggregate including any right of renewal;

(ii)

the tenancy or lease shall not commence until after the issue by
the Building Authority of an Occupation Permit or a Temporary
Occupation Permit covering the building or that part of the
building to which the tenancy or lease relates;

(iii)

no premium shall be paid by the tenant;

(iv)

the rent payable shall not exceed a rack rent;

(v)

no rent shall be payable in advance for a period greater than 12
calendar months;
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(vi)

-

the user permitted in the Tenancy Agreement or Lease or
Agreement for Tenancy or Lease shall comply with these
Conditions;

(vii) none of the terms and conditions in the Tenancy Agreement or
Lease or Agreement for Tenancy or Lease shall contravene these
Conditions;

(d)

mortgage or charge the lot or any part thereof or any interest
therein except for the purpose of the development thereof in
accordance with these Conditions and then only by way of a
building mortgage, it being agreed that for this purpose a
building mortgage shall be one:
(i)

whereby the lot is mortgaged or charged in favour of a
licensed bank or a registered deposit-taking company
authorized under section 16 of the Banking Ordinance to
secure monies (and interest thereon) advanced or to be
advanced to the Purchaser for the purpose only of
developing the lot in accordance with these Conditions
and for the payment of legal and other professional fees
in connection with such development and the mortgage
(provided that such fees do not, in the aggregate, exceed
5% of the total amount secured by the mortgage), and for
no other purpose;

(ii)

under which such advances (in the case of work done)
are to be made to the Purchaser only in amounts to be
certified from time to time by the Authorized Person
(appointed by the Purchaser under the Buildings
Ordinance for the development of the lot) as having been
incurred by the Purchaser for the development of the lot;
and

(iii) under which the mortgagee is obliged to release any
share or interest in the lot from the mortgage
unconditionally upon receipt of a sum representing the
total purchase price under an agreement for sale and
purchase approved by the Director in respect of that share
or interest in the lot.
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