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		For assistance of solicitors when applying for consent to forward sales of flats/units in uncompleted buildings and to facilitate the processing of such applications so as to reduce the processing time taken and enable consent to be issued as quickly as possible, I have recently completed a review of the existing form of Statutory Declaration in consultation with the Law Society.





2.		A revised form of Statutory Declaration is attached.  The main changes to this revised form are as follows: -





(a)	The Authorised Person will issue one single certificate covering all the matters requiring his certifications instead of six separate certificates under the existing form of statutory declaration.


	


(b)	The various means of financing the construction costs of the development that are normally accepted by this office are specified in the revised form.  Other alternative financing methods usually acceptable to the Legal Advisory and Conveyancing Office (LACO) can, of course, be adopted in a particular case and in such event the form of statutory declaration should be amended accordingly.


	


(c)	Where applicable, in respect of residential units, the solicitor will declare that the contents of the Deed of Mutual Covenant (and Management Agreement, if any) attached to the Statutory Declaration subject to any variations approved by LACO, in all respects accord with LOCM 91 as amended by LACO Circular Memoranda Nos. 4 and 9, and comply with the Land Grant.





In particular, the basis (as certified by the Architect/Authorised Person/Surveyor) adopted for the calculation and allocation of undivided shares to common areas and management shares to each flat/unit are now to be specified in the revised form as appropriate.  Depending on the basis of allocation adopted, the appropriate version of para. 5 of the Statutory Declaration should be adopted.





3.		The intention of para. 2(c) above is that, if the developer adopts the common basis, it will no longer be necessary for my staff to obtain professional advice from the District Lands Officers for the purpose of approving the draft Deed of Mutual Covenant and consequently consent to forward sales can be issued more efficiently.


4.		Developers are not required to adopt the common basis specified in the revised form of Statutory Declaration, but if a different method is used, my staff will have no alternative but to consult the District Lands Officers and delay in approving the draft Deed of Mutual Covenant and issuing consent to forward sales cannot be avoided.  In such cases, para. 3 of the revised form of Statutory Declaration should be replaced by para. 3 of the existing form (subject to necessary minor amendments) and para. 5 of the revised form should set out the basis of allocation adopted as evidenced by a certificate of an appropriate person which should be exhibited to the declaration.  For ease of reference, paragraph (3) of the existing form of Statutory Declaration as amended is set out below: -





“(3)		In accordance with instructions received from the Owner my firm have drawn up the form of Sale and Purchase Agreement and Deed of Mutual Covenant (and Management Agreement) for the sale of units in the Development and the forms thereof are now produced to me marked A-1 and A-2 exhibited hereto.  I have personally examined the form exhibit A-1 and declare that the form of Sale and Purchase Agreement contains all the mandatory clauses which are required as a condition precedent to the giving of consent under the Grant to sell undivided shares in the Development.”





5.		The amendments mentioned in para. 4 above equally apply to the following cases where





	(i)	the land is granted to the Hong Kong Housing Society;





	(ii)	the land is sold under the Home Ownership (Private Sector Participation) Scheme; or





(iii)	the proposed development comprises certain Government Accommodation which is required under the Land Grant to be assigned to The Financial Secretary Incorporated.





Invariably in any of these cases it will continue to be necessary until further notice for my staff to obtain professional advice from District Lands Officers and the Government Property Agent (where Government Accommodation is involved) and the Director of Housing (for PSPS developments).





6.		For all applications for consent to forward sales to be submitted to my district LACO offices on or after 1st August 1994, the revised form of Statutory Declaration should be used with the necessary amendments in appropriate cases as specified in para. 2(b) and 4 above.  For applications currently being processed, LACO will not object if solicitors or developers wish to substitute the new form of Statutory Declaration, if it will speed up the issue of consent.





7.		I am now drawing up a standard set of terms which the Director of Housing usually requires in the form of Agreement for Sale and Purchase and separate guidelines for drafting of Deed of Mutual Covenant for developments under the Home Ownership (Private Sector Participation) Scheme.  I will issue a specific form of Agreement for Sale and Purchase and DMC guidelines for such developments in the near future, whereupon I believe consent to forward sales in such cases could be issued more quickly. 











	(T. E. Berry)


	Principal Solicitor


	for Director of Lands





To : All Solicitors


�



DRAFT


�
�
�
IN THE MATTER of (here insert the particulars of the property)


�
�
�
and


�
�
�
IN THE MATTER of the Oaths and Declarations Ordinance


�
�
�
I,                                                                                of solicitor, do hereby solemnly and sincerely declare as follows :-


�
�
�
(1)          I am a partner in the firm of, solicitors, which 


               has been instructed by          (“the Owner”) to act in connection with the sale of units now in the course of construction, on the abovementioned property (“the Development”).


�
�
�
(2)          I make this Statutory Declaration on behalf of my firm for the purpose of obtaining consent to the sale of units in the Development (“the Consent”) under the provisions of the Conditions of Sale/New Grant No. _______/under which the abovementioned property is held from the Government of Hong Kong/as modified by an Exclusion Order registered in the Land Registry/ ............. New Territories Land Registry by Memorial No. ...................../(“the Grant”).


�
�
�
(3)(a)�
In accordance with instructions received from the Owner my firm has drawn up the form of Sale and Purchase Agreement for the sale of units in the Development and the form so drawn is now produced to me marked A-1 exhibited hereto.  I have personally examined the form produced to me and marked Exhibit A-1 and declare that it contains all the mandatory clauses which are required as a condition precedent to the giving of consent under the Grant to sell undivided shares in the Development.


�
�
For residential units only�
(b)�
My firm has received instructions from the Owner to prepare the form of Deed of Mutual Covenant and Management Agreement for the sale of units in the Development.  I have personally examined the form thereof and produced to me marked Exhibit A-2, and I�
�
�



*delete if inapplicable�
�
hereby declare that *[except insofar as any variations have been approved by LACO} its contents (i) in all respects accord with :-


�
�
�
�
(a)   The guidelines set out in Land Office Circular Memorandum No. 91 as amended by Legal Advisory and Conveyancing Office (LACO) Circular Memoranda Nos. 4 and 8,


�
�
�
�
(b)     All the conditions of the Grant and


�
�
�
�
(ii)      Are not in any respect contrary to any of the said guidelines [except as aforesaid] nor to any of the conditions of the Grant.


�
�
�
(4)�
Mr                           of Messrs,                     /the Authorised Person for the Development for the purposes of the Buildings Ordinance has issued his certificate -


�
�
�
(a)�
that the foundations of the proposed building(s) within the Development have been completed;


�
�
�
(b)�
as to the cost expended and what remains to be expended to complete the Development;


�
�
�
(c)�
as to the stage the work has reached at the date of the certificate;


�
�
�
(d)�
that consent to commence building works on the superstructure of the building(s) has been issued by the Building Authority in Form BD103 under the provisions of section 14 of the Buildings Ordinance;


�
�
�
(e)�
that building works on the superstructure of the building(s) within the Development have commenced/will commence on the            day of               19  ;


�
�
[phased developments]�
(f)�
that the conditions of the Grant can be complied with by the             day of                     19  ; [in relation to the Building(s) which are the subject of this consent] and


�
�
Amend as applicable to fit the actual method adopted referred to in (5)


�
(g)�
as to the total gross floor area of the Common Areas and the total gross floor area of the Development.�
�
�



Amend as applicable to fit the actual method adopted referred to in (5), if applicable


�
(h)�
as to the gross floor area of each of the units and the total gross floor area of all the units of the Development.�
�
�
�
The certificate in question is now produced to me and marked A-3 and is exhibited hereto.


�
�













































Delete as applicable














Delete as applicable


�
�
(5)     I hereby further declare that the Owner/Authorised Person/ Surveyor has confirmed to me that the number of undivided shares to be allocated under the said Deed of Mutual Covenant and Management Agreement to the common areas and amenities as specified in Special Condition(s) No(s) _________ of the Grant (“the Common Areas”) shall bear the same proportion to the total number of undivided shares of the Development as the total gross floor area of the Common Areas bear to the total gross floor area of the Development as certified by the Authorised Person/Surveyor named below and that the number of shares to be allocated to each unit of the Development for the purpose of determining the liability of the owner of each such unit in respect of the payment of the expenses and charges for the maintenance and management of the Development shall bear the same proportion to the total number  of   shares  so  allocated  to  all  the units of  the Development as the [gross floor area] [value] of the respective unit bears to the total [gross floor area] [value] of all the units of the Development as certified by the Architect/Authorised Person/Surveyor named below.  [A copy of the certificate issued by Mr                   of Messrs                  , the Authorised Person of the Development as to the basis on which the undivided shares in the lot have been calculated/and the gross floor area of each of the units and the total gross floor area of all the units of the Development is now produced to me and marked A-     and exhibited hereto.]  [A copy of the certificate issued by Mr            of Messrs             , a professional member of the Royal Institute of Chartered Surveyors, Hong Kong Branch/Hong Kong Institute of Surveyors as to the basis on which the undivided shares in the lot have been calculated and the value of each of the units and the total value of all the units of the Development adopted for this purpose has been produced to me and marked A-      and exhibited hereto.]�
�
�
�
�
�
If   more   than     one contractor involved then identify all contracts.�
�
(  )     A  building contract  covering the Development has been entered into between the Owner  and a copy of the Memorandum of Agreement relating to the building contract is now produced to me marked A-4 and exhibited hereto.�
�
�
�
 


�
�
�
Applicable where financing is by way of B/M.  If the mortgagee is not a licensed bank or registered deposit taking company then a Supplemental Statutory Declaration as to the financial ability of the Mortgagee to lend pursuant to Building Mortgage must be filed�
�
(  )     To finance the balance of the development costs, a building mortgage/a debenture dated         and registered in the Land Registry/District Land Registry,            (“the Building Mortgage”) has been entered into between the Owner and             (“the Mortgagee”) to cover the full balance of the amount to be expended and my firm have received confirmation from the Mortgagee as to the amount remaining undrawn and a copy of the confirmation is now produced to me marked A-  and exhibited hereto.  The Mortgagee has undertaken to inform my firm in the event of any of the facilities still remaining being cancelled for any reason other than drawings pursuant to the Building Mortgage or payment of the development cost from other sources.


�
�
�
�
(  )     In the event of the Mortgagee advising my firm of the cancellation of the facilities for any reason and unless my firm holds sufficient funds in the Stakeholder’s account as provided in the Sale and Purchase Agreement marked Exhibit A-1 to finance the balance of the construction costs, my firm undertake to inform the Director of Lands and recognize that the Consent given in consequence of this Declaration will be deemed to have been cancelled insofar as the units unsold at that time are concerned and I have informed the Owner accordingly.


�
�
Applicable where unsecured loans have been financed by third parties�
�
(  )     To finance the development cost, unsecured loans have been made and are to be made to the Owner by [name of Financier(s)] (“the Financier(s)”), my firm have received confirmation from the Financier(s) that he/they will not call back any loans made or to be made to the Owner until the Development has been completed and that, if necessary, the Financier(s) will provide all further finance to enable the Owner to complete the Development.


�
�
�
�
(  )     In the event of the Financier(s) advising my firm that he/they will not, or will not be able to, finance the construction of the Development for any reason by providing the balance of the construction costs, my firm undertake to inform the Director of Lands and recognize that the Consent given in consequence of this Declaration will be deemed to have been cancelled insofar as the units unsold at that time are concerned and I have informed the Owner accordingly.


�
�
Applicable where Bank Undertaking is submitted as evidence of financing�
�
(  )     [name                 of               Bank] have undertaken with the Government of Hong Kong that if the Owner shall be unable to finance the completion of the Development they will upon written request by the Director of Lands advance to the Owner an amount not exceeding HK$                      or the amount of construction costs remaining to be expended to complete the Development as certified by the said Authorised Person (whichever shall be the lesser) to enable the Owner to complete the whole of the Development.  A copy of the Undertaking is now produced to me marked “A-  “ and exhibited hereto.


�
�
Applicable where Bank/DTC Certificate is submitted as evidence of financing�
�
(  )     The  Owner  has  set  aside  in  a  ________  account  with _______ (“the Bank”) the sum of HK$ _________ (“the Deposit”) to cover the amount of construction cost remaining to be expended to complete the Development.  A Deposit Slip/Certificate dated _______ issued by the Bank is exhibited hereto and marked “A-  “.  I declare that my firm have received confirmation from the Bank that the Deposit cannot be drawn down except for payment of the construction costs of the Development and in such amount or amounts as certified by the said Authorised Person as having been incurred on the construction of the Development.


�
�
�
�
(  )     My firm further undertake that all sums paid by Purchasers of units in the Development will be held by my firm as Stakeholders and will not be released save in accordance with provisions set out in the Sale and Purchase Agreement marked Exhibit A-1.


�
�
�
�
(  )     I further declare that my firm have received confirmation from the Owner that the sales brochure has been/will be made available to the prospective purchasers and in accordance with the consent given in consequence of this Declaration will contain, inter alia, the information about the Development required under Land Office Circular Memorandum No. 101 as amended by Legal Advisory and Conveyancing Office Circular Memorandum No. 4 and the copies of the same have been/will be sent to the Legal Advisory and Conveyancing Office of the Lands Department and the Consumer Council.


�
�
�
�
(  )     In the event of my firm ceasing to act in respect of the Development and the sale of units therein, my firm undertake to inform the Director of Lands and recognize that the Consent given in consequence of this Declaration will be deemed to have been cancelled insofar as the units unsold at that time are concerned and I have informed the Owner accordingly.


�
�
�



�
�
AND I MAKE this Statutory Declaration conscientiously believing the same to be true, by virtue of the Oaths and Declaration Ordinance.


�
�









�
�
�
�
�
�
DECLARED at          )


                                  )


                                  )


                                  )�
�






�
�
�
�
�
�
�
Before me,


Notary Public/ Solicitor


Hong Kong�
�









